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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Indian Peaks Brewing Company, Inc d/b/a Left Hand Brewing Company
Entity Corporation Citizenship Colorado
Address 1265 Boston Ave

Longmont, CO 80501
UNITED STATES

Attorney Rick Martin
information Patent Law Offices of Rick Matrtin, P.C.
P.O. Box 1839

Longmont, CO 80502
UNITED STATES
rmartin@patentcolorado.com Phone:303-651-2177

Registration Subject to Cancellation

Registration No 2946361 | Registration date | 05/03/2005

Registrant Gershkovitch, Eli

375 Water Street Suite 425
Vancouver, British Columbia, V6B 5C6
CANADA

Goods/Services Subject to Cancellation

Class 032. First Use: 2004/04/02 First Use In Commerce: 2004/11/30

All goods and services in the class are cancelled, namely: BREWED ALCOHOLIC BEVERAGES,
NAMELY, BEER, ALE, LAGER, MALT LIQUOR, STOUT, PORTER AND LAMBIC; BEER-BASED
COOLERS

Grounds for Cancellation

Torres v. Cantine Torresella S.r.I.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)
Abandonment Trademark Act section 14
Attachments cancellation petition.pdf ( 9 pages )(74464 bytes )

Exhibit A.pdf ( 15 pages )(1464372 bytes )
Exhibit B.pdf ( 12 pages )(2068340 bytes )
Exhibit C.pdf ( 3 pages )(1086327 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.


http://estta.uspto.gov

Signature /Rick Martin/
Name Rick Martin
Date 07/24/2012




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration N@,946,361
For the markNITRO
Date of IssueMay 3, 2005

INDIAN PEAKS BREWING COMPANY d/b/a
LEFT HAND BREWING COMPANY , a Colorado
Corporation,
Petitioner,
Cancellation No.

V.

ELI GERSHKOVITCH , an individual,
Registrant.

Trademark Trial and Appeal Board
U.S. Patent and Trademark Office
P.O. Box 1451

Alexandria, VA 22313-1451

PETITION FOR CANCELLATION

Petitioner, Indian Peaks Brewing Company d/b/a Left Hand Brewing Company, a
Colorado corporation having its principal place of business at 1265 Boston Avenue, Longmont,
Colorado, 80501 KHUHLQDIWHU UHIHU, bdlavediiat iDiyorBiHMW damagedoy U~
Registration No. 2,946,361 for the mark, NITRO, owned by Eli Gershkovitch, (hereinafter
UHIHUUHG WR DRwvindtvidusal, ¥ heBeQy\Wetitions to cancel registration of the same
pursuant to 15 U.S.C. §1064(3).

As grounds for this Petition, it is alleged that:

1. Upon information and belief, the name of the current owner of the registration is Eli
Gershkovitch, an individual, with an address of 375 Water Street Suite 425, Vancouver, British

&ROXPELD 9 % & &DQDGD 35HVSRQGHQW’



2 7KH 5HJLVWUDQW KDV REWDLQHG D UHJLVWUDWLRQ IR
beverages, namely, beer, ale, lager, malt liquor, stout, porter and lambi&EeeftHG FRROHUV’
claiming a first date of use of 2004.

3. Petitioner is a craft brewery of beer, ale, stout, lager, and porter which is sold and
distributed throughout the United States.

4 SHWLWLRQHU KDV XVHG WKH PDUN 30LON 6WRXW 1LWU
with the sale of beer, ale, stout, lager, and porter for over three years.

5. Petitioner filed an intent to use application seeking registration on the Principal
RegisterR1 WKH PDUN 30LON 6WRXW 1LWUR™ RQ -XO\ IRU ,Q’
lager, stout, and porter, which was assigned Application Serial Number 85/383,412.

6. On November 25, 2011, the United States Patent and Trademark Office issued an

2I1ILFH $FWLRQ LQ FRQQHFWLRQ ZLWK 3HWLWLRQiht&f TV $SSOLF

alia,
Registration of applied-for mark is refused because of a likelihood of confusion
with the mark in U.S. Registration No. 2946361. Trademark Act Section 2(d);
see TMEP 881207.01 et seq. [Exhibit A]
7. On June 25, 2013 H W L WApBIiQatidd $¥fial No. 85/383,412 was
abandoned.

8. Petitioner has developed extensive goodwill throughout the United States, including
WKH 3DFLILF 1RUWKZHVW ZLWK UHVSHFW WR LWV PDUN 30LO
9. Petitioner has spent substantial sums in the advertising and promotion throughout the

United States of its goods soOIQ GHU WKH 30LON 6WRXW 1LWUR”™ PDUN



10. As aresult of the expenditure of considerable sums for promotional activities,
advertising, and by virtue of the excellence of its gpo&®W KH 3IHWLWLRQHU KDV JDUQH
6WRXW 1LWUR’™ P DdxépuiatiBrRVW YDOXDEO

COUNT I: FRAUDULENTLY OBTAINED AND MAINTAINED
REGISTRATION

11. Petitioner repeats and incorporates herein by reference the averments in the
preceding paragraphs.

12. Upon information and belief, there is no Washington state public record of Registrant
RU 5HIJLVWUDQWYTV EUHZHU\ KROGLQJ D % HHV RHHIULWWUBRWIV
statement of sales in Pacific Northwest.

13. Upon information and belief, Registrant maintains a website with a domain name of
www.steamworks.com.

8SRQ LQIRUPDWLRQ DQG E M stdamaveridslca/ ot vV ZHE

mention any brewed alcoholic beverages, namely, beer, ale, lager, malt liquor, stout, porter and
lambic; beer-based coolers with the mark NITRO. Screen shots of said website are attached as

Exhibit B.

8SRQ LOQIRUPDWLRQ DQG E o stdamavetksLcaiditBigsW TV ZH E

pdf drink list available for download.

16. Upon information and belief, the drink lisRP 5SHIJLVWUDQWYfV ZHEVLWH

www.steamworks.copdoes not mention any brewed alcoholic beverages, namely, beer, ale,

lager, malt liquor, stout, porter and lambic; beer-based coolers with the mark NITRO. The drink

list is attached as Exhibit C.


http://www.steamworks.com/
http://www.steamworks.com/

17. Upon information and belief, Registration No. 2,946,361 was obtained fraudulently
in that the formal application papers filed by Registrant, under notice of Section 1001 of Title 18
of the United States Code, stated that Registrant first used the mark in commerce with the United
6WDWHYV LQ IRU 3 EUHZHG DOFRKROLF EHYHUDRXWYVY QDPHO
porter and lambic; beeEDVHG FRROHUV ~ LQ ,QWHUQDWLRQDO &0ODVV
thatthH PDUN 31LWUR™ ZDV QRW XVHG E\ WKH 5HIDWWHED DRRGY W
Said statement was made by Registrant with the knowledge and belief that said statement was
false. Said false statement was made with the intent to induce authorized agents of the U.S.
Patent and Trademark Office to grant said registration, and, reasonably relying upon the truth of
said false statements, the U.S. Patent and Trademark Office did, in fact, grant said registration.

18. Upon information and belief, Registration No. 2,946,361 was obtained fraudulently
in that the formal application papers filed by Registrant, under notice of Section 1001 of Title 18
of the United States Code, stated that the specimens submitted in support of the application
showed the mark as actually used by Registrant on the enumerated goods. Said statement was
false in that the specimens do not relate to use of the mark in the United States by Registrant in
connection with the enumerated goods. Said false statement was made with the intent to induce
authorized agents of the U.S. Patent and Trademark Office to grant said registration, and,
reasonably relying upon the truth of said false statements, the U.S. Patent and Trademark Office
did, in fact, grant said registration.

19. Upon information and belief, Registration No. 2,946,361 was maintained
fraudulently in that the Section 8 and 15 combined declaration filed by Registrant, under notice
of Section 1001 of Title 18 of the United States Code, stated that the specimens submitted in

support of the application showed the mark as actually used by Registrant on the enumerated



goods. Said statement was false in that the specimens do not relate to use of the mark in the
United States by Registrant in connection with the enumerated goods. Said false statement was
made with the intent to induce authorized agents of the U.S. Patent and Trademark Office to
maintain said registration, and, reasonably relying upon the truth of said false statements, the
U.S. Patent and Trademark Office did, in fact, maintain said registration.

20. In light of the registration refusal based upon Registration No. 2,946,361
encountered by Petitioner in relation to Application Serial No. 85/383,412, and in view of the
evidentiary presumptions that result from Registration No. 2,946,361 that should not be
UHFRJQL]HG JLYHQ 5HVSRQGHQWYV IUDXGXOHQWO\ REWDLQH
2,946,361, Petitioner will be damaged if Respondent is allowed to maintain such registration.

21. In addition, Petitioner has been and will continue to be damaged by the issuance and
existence of Registration No. 2,946,361 issued to the Registrant, in that since at least 2009,
SHWLWLRQHU KDV FRQWLQXRXVO\ XVHG WKH PDrunéctidsd LON 6 WR
with its goods. Using Registration No. 2,946,361 as the basis of its claim, although it never used
WKH PDUN 31LWUR™ LQ WKH 8QLWHG 6WDW HM BeRtidnéWwitH VWD WH
LQIULQJHPHQW RI WKH P D sai regjistisitidrRandiuvie5scaniddlidd @s &l and
void, Registrant will persist to assert the registration or at the very least, the registration will
UHPDLQ DV D FORXG RQ SBHWLWLRQHUYY OHIJDOWURBRKW WR FR

COUNT II: ABANDONMENT

22. Petitioner repeats and incorporates herein by reference the averments in the
preceding paragraphs.

23. Upon information and belief, Registrant maintains a website with a domain name of

www.steamworks.com.



24. Upon information and belHI 5H JLV W U bvigMsteemi@étkis edmddes not
mention any brewed alcoholic beverages, namely, beer, ale, lager, malt liquor, stout, porter and
lambic; beer-based coolers with the mark NITRO. Screen shots of said website are attached as
Exhibit B.
8SRQ LQIRUPDWLRQ DQG E M®visidam@vbrkslcaily eobxang/ 1V ZHE
pdf drink list available for download.
8SRQ LQIRUPDWLRQ DQG EHOLHI WKH GULQN OLVW IlU
www.steamworks.com, does not mention any brewed alcoholic beverages, namely, beer, ale,
lager, malt liquor, stout, porter and lambic; beer-based coolers with the mark NITRO. The drink
list is attached as Exhibit C.
27. In the alternative, Petitioner asserts thdil VSRQGHQW KDV DEDQGRQHG W
which is the subject of Registration No. 2,946,361 and should be cancelled under Section 14 of
the Trademark Law.
28. In the alternative, Petitioner asserts that Respondent discontinued use of the mark
31ILWUR” LQ WKH 8QLWHG 6 WHHDiw goddRset fertd in. RegisRafiod NG WLRQ Z
PRUH WKDQ WKUHH \HDUV SULRU WR 3HWLWLRQHUYV II
the Registered Mark in the United States has not resumed since such discontinuance.
29. In light of the registration refusal based upon Registration No. 2,946,361
encountered by Petitioner in relation to Application Serial No. 85/383,412, and in view of the
evidentiary presumptions that result from Registration No. 2,946,361 that should not be
recognized given RESRQGHQW IV DEDQGRQPHQW Rl WKH PDUN LQ 5HJ

Petitioner will be damaged if Respondent is allowed to maintain such registration.



30. In addition, Petitioner has been and will continue to be damaged by the issuance and
existence of Registration No. 2,946,361 issued to the Registrant, in that since at least 2009,
SHWLWLRQHU KDV FRQWLQXRXVO\ XVHG WKH PDUNWDRQN 6WR
with its goods. Using Registration No. 2,946,361 as the basis of its claim, although it never used
WKH PDUN 31LWUR™ LQ WKH 8QLWHG 6WDWHMQA RUH WIKW L\RWYQ Bl W H
LQIULQJHPHQW RI WKH PDUN 2*1LWUR™ DV FRYHUY® X0 U OL@GGU |
void, Registrant will persist to assert the registration or at the very least, the registration will
UHPDLQ DV D FORXG RQ 3HWLWLRQHUTY OHJDOWURKW WR FR

PRAYER FOR RELIEF

WHEREFORE, Registration No. 2,946,361 be cancelled as it relates to the goods for
which it is registered and that this Petition for Cancellation be sustained in favor of Petitioner.

The filing fee of $300 for this Petition to Cancel is being submitted electronically with
this Petition.

Petitioner hereby appoints Rick Martin and Kristi Thompson, of the Patent Law Offices
of Rick Martin, P.C., members of the Colorado bar, as its attorneys with full power of
substitution and revocation, to prosecute this cancellation proceeding, and to transact all business

in the U.S. Patent and Trademark Office in connection herewith.

Respectfully submitted,
LEFT HAND BREWING COMPANY

By Its Attorneys

Rick Martin, CO Bar No. 20688

Kristi Thompson, CO Bar No. 43644

PATENT LAW OFFICES OF RICK
MARTIN, P.C.

P.O. Box 1839

Longmont, CO 80502



303-651-2177

Fax- 303-772-3163
rmartin@patentcolorado.com
kthompson@patentcolorado.com
Date: July 24, 2012



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing PETITION FOR CANCELLATION is being
deposited with the U.S. Postal Service with sufficient postage as first-class mail this Tuesday,
July 24,2012LQ DQ HQYHORSH DGGUHVVHG 5HIJLVWUDQWY YV FRXQV|

Bassam N. Ibrahim

Buchanan Ingersoll & Rooney, PC
P.O. Box 1404

Alexandria, VA 22313-1404
703-836-6620

Fax- 703-836-2021

And Registrah

Eli Gershkovitch

375 Water Street Suite 425
Vancouver, British Columbia V6B 5C6
Canada

s/Kristi Thompson/
Kristi Thompson
Attorney for Petitioner
PATENT LAW OFFICES OF RICK MARTIN, P.C.
P.O. Box 1839
Longmont, CO 80502
303-651-2177
Fax- 303-772-3163
rmartin@patentcolorado.com
kthompson@ patentcolorado.com
Date: July 24, 2012
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3412 - MILK STOUT

‘S\ent As:

‘Atta ments\: |

-

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERIAL NO. 85383412

MARK: MILK STOUT NITRO

| *85383412*

RICK MARTIN CLICK HERE TO RESPOND TO THIS LETTER:
PATENT LAW OFFICES OF RICK MARTIN, http://www.uspto.gov/trademarks/teas/response forms.jsp

P.C.
PO BOX 1839
LONGMONT, CO 80502-1839

APPLICANT: Indian Peaks Brewing
Company

CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
mcameron@patentcolorado.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.



ISSUE/MAILING DATE: 11/25/2011

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62, 2.65(a);
TMEP §§711, 718.03.

SECTION 2(d) REFUSAL - LIKELIHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S.

Registration No. 2946361. Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.
See the enclosed registration.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as to the source of the
goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). The courtinlnre E. I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d). See TMEP
§1207.01. However, not all the factors are necessarily relevant or of equal weight, and any one factor may
be dominant in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank
Grp., Inc., 637 F.3d 1344, 1355, 98 USPQ2d 1253, 1260 (Fed. Cir. 2011); In re Majestic Distilling Co.,
315F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont, 476 F.2d at 1361-
62, 177 USPQ at 567.

Taking into account the relevant du Pont factors, a likelihood of confusion determination in this case
involves a two-part analysis. See In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361-62, 177
USPQ 563, 567 (C.C.P.A. 1973); In re Ist USA Realty Prof’ls Inc. , 84 USPQ2d 1581, 1584 (TTAB
2007), see also In re Dixie Rests. Inc., 105 F.3d 1405, 1406-07, 41 USPQ2d 1531, 1533 (Fed. Cir. 1997).
The marks are compared for similarities in their appearance, sound, connotation and commercial
impression. TMEP §§1207.01, 1207.01(b). The goods and/or services are compared to determine
whether they are similar or commercially related or travel in the same trade channels. See Herbko Int 1,
Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65, 64 USPQ2d 1375, 1380 (Fed. Cir. 2002); Han Beauty,
Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1336, 57 USPQ2d 1557, 1559 (Fed. Cir. 2001); TMEP
§§1207.01, 1207.01(a)(vi).

Applicant’s mark is MILK STOUT NITRO for in standard characters for beer, ale, lager, stout and porter.

The registered mark is NITRO in typed drawing for BREWED ALCOHOLIC BEVERAGES, NAMELY,
BEER, ALE, LAGER, MALT LIQUOR, STOUT, PORTER AND LAMBIC; BEER-BASED COOLERS.

Goods are Identical
The applicant’s “beer, ale, lager, stout and porter” are identical to registrant’s “beer, ale, lager ... stout
[and] porter.”

Since the goods of the respective parties are identical, the degree of similarity between the marks required
to support a finding of likelihood of confusion is not as great as would be required with diverse goods. In
re J.M. Originals Inc., 6 USPQ2d 1393, 1394 (TTAB 1987); see Shen Mfg. Co. v. Ritz Hotel Ltd., 393
F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP §1207.01(b).



Marks are Similar
The marks are highly similar in that both feature the word, NITRO, which is identical in appearance,
sound, meaning and commercial impression.

The only difference between the marks is applicant’s addition of the wording, MILK STOUT. However,
the mere addition of a term to a registered mark does not obviate the similarity between the marks nor
does it overcome a likelihood of confusion under Section 2(d). In re Chatam International Inc., 380 F.3d
1340, 71 USPQ2d 1944 (Fed. Cir. 2004) (“GASPAR’S ALE and “JOSE GASPAR GOLD”); Coca-Cola
Bottling Co. v. Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105 (C.C.P.A. 1975)
(“BENGAL” and “BENGAL LANCER?”); Lilly Pulitzer, Inc. v. Lilli Ann Corp., 376 F.2d 324, 153
USPQ 406 (C.C.P.A. 1967) (“THE LILLY” and “LILLI ANN”); In re El Torito Rests. Inc., 9 USPQ2d
2002 (TTAB 1988) (“MACHO” and “MACHO COMBOS”); In re United States Shoe Corp., 229 USPQ
707 (TTAB 1985) (“CAREER IMAGE” and “CREST CAREER IMAGES”); In re Corning Glass
Works, 229 USPQ 65 (TTAB 1985) (“CONFIRM” and “CONFIRMCELLS”); In re Riddle, 225 USPQ
630 (TTAB 1985) (“ACCUTUNE” and “RICHARD PETTY’S ACCU TUNE”); In re Cosvetic
Laboratories, Inc., 202 USPQ 842 (TTAB 1979) (“HEAD START” and “HEAD START COSVETIC”);
TMEP §1207.01(b)(iii).

Moreover, disclaimed matter is typically less significant or less dominant when comparing marks. In re
Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir. 1997); In re National Data
Corporation, 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); and In re Appetito Provisions Co. Inc., 3
USPQ2d 1553 (TTAB 1987). See also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62
USPQ 2d 1001 (Fed. Cir. 2002); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693
(C.C.P.A. 1976); In re El Torito Rests. Inc., 9 USPQ2d 2002 (TTAB 1988); In re Equitable
Bancorporation, 229 USPQ 709 (TTAB 1986).

Here, the wording, MILK STOUT, refers to stout containing lactose sugar derived from milk. See
attached Internet articles. Thus, the additional wording is merely descriptive of applicant’s goods, namely
MILK STOUT. See also, applicant’s voluntary disclaimer of MILK STOUT as further evidence of the
highly descriptive nature of this wording. See application. Therefore, the mere addition of descriptive
wording to a registered mark, NITRO, fails to obviate the similarities of the marks in this case.

Here, the marks comprise the identical wording, NITRO. Thus, consumers who are familiar with the
registrant’s NITRO® marks for stout are likely to assume that the applicant’s mark, MILK STOUT
NITRO, simply represents a new product line of stout from the same source. In re Compania Pesquera
Vikingos de Colombia, S.A.,221 USPQ 556 (TTAB 1984).

The question is not whether people will confuse the marks, but whether the marks will confuse people into
believing that the goods and/or services they identify come from the same source. In re West Point-
Pepperell, Inc., 468 F.2d 200, 201, 175 USPQ 558, 558-59 (C.C.P.A. 1972); TMEP §1207.01(b). For that
reason, the test of likelihood of confusion is not whether the marks can be distinguished when subjected to
a side-by-side comparison. The question is whether the marks create the same overall impression. See
Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1329-30, 54 USPQ2d 1894, 1899 (Fed. Cir. 2000); Visual Info.
Inst., Inc. v. Vicon Indus. Inc.,209 USPQ 179, 189 (TTAB 1980). The focus is on the recollection of the
average purchaser who normally retains a general rather than specific impression of trademarks.
Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537, 540-41 (TTAB 1979); Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975); TMEP §1207.01(b).

The overriding concern is not only to prevent buyer confusion as to the source of the goods, but to protect



the registrant from adverse commercial impact due to use of a similar mark by a newcomer. See In re
Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt
regarding a likelihood of confusion determination is resolved in favor of the registrant. TMEP
§1207.01(d)(1); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001,
1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025, 1025
(Fed. Cir. 1988).

Accordingly, registration of the applied-for mark is refused because of a likelihood of confusion with the
mark(s) in U.S. Registration No(s). 2946361. Trademark Act Section 2(d), 15 U.S.C. §1052(d); see
TMEP §§1207.01 et seq.

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by
submitting evidence and arguments in support of registration.

RESPONSE

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark
examining attorney. All relevant e-mail communications will be placed in the official application record,
however, an e-mail communication will not be accepted as a response to this Office action and will not
extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§709.04-.05. Further,
although the trademark examining attorney may provide additional explanation pertaining to the refusal(s)
and/or requirement(s) in this Office action, the trademark examining attorney may not provide legal
advice or statements about applicant’s rights. See TMEP §§705.02, 709.06.

TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT
FEE: Applicants who filed their application online using the reduced-fee TEAS Plus application must
continue to submit certain documents online using TEAS, including responses to Office actions. See 37
C.F.R. §2.23(a)(1). For a complete list of these documents, see TMEP §819.02(b). In addition, such
applicants must accept correspondence from the Office via e-mail throughout the examination process and
must maintain a valid e-mail address. 37 C.F.R. §2.23(a)(2); TMEP §§819, 819.02(a). TEAS Plus
applicants who do not meet these requirements must submit an additional fee of $50 per international class
of goods and/or services. 37 C.F.R. §2.6(a)(1)(iv); TMEP §819.04. In appropriate situations and where
all issues can be resolved by amendment, responding by telephone to authorize an examiner’s amendment
will not incur this additional fee.

USPTO

/kellyachoe/

Kelly A Choe
Trademark Attorney
Law Office 113

Tel. 571.272.9429
Fax. 571.273.9113
kelly.choe@uspto.gov

TO RESPOND TO THIS LETTER: Go to http:/www.uspto.gov/trademarks/teas/response forms.isp. Please
wait 48-72 hours from the issue/mailing date before using TEAS, to allow for necessary system updates of




the application. For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions
about the Office action itself, please contact the assigned trademark examining attorney. E-mail

communications will not be accepted as responses to Office actions; therefore, do not respond to this
Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) at http://tarr.uspto.gov/. Please keep a
copy of the complete TARR screen. If TARR shows no change for more than six months, call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/teas/e TEASpageE.htm.




Print: Nov 23, 2011 76264220

DESIGN MARK

Serial Number
76264220

Status
REGISTERED

Word Mark
NITRO

Standard Character Mark
No

Registration Number
29486361

Date Registered
2005/05/03

Type of Mark
TRADEMARK

Register
PRINCIPAL

Mark Drawing Code
(1) TYPED DRAWING

Owner
Gershkovitch, E1i INDIVIDUAL CANADA 375 Water Street Suite 425
Vancouver, British Columbia CANADA V&B 5C6

Goods/Services
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For other uses, ses $tokt (disambiguation).
Stout is a dark Babt made using roasted malt or barley"" hops, water and yeast. Stouts were traditionally the generic term for the strongest or
stoutest porters, typically 7% or 8% 1% produced by:a brewery. S
There are a number of variations including Baltic porter, dry $tauit and imperial staiit. The name ponter was first used in 1721 to describe a dark KéeE T
popular with street and river porters of London that had been made with roasted malts. This same et later also becare known as staut though
the word stout had been used as early as 16771 The histoty and development of stout and porter are intertwined.(5}
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History [edt]

Porter was first recorded as being made and sold in Londoh in the 1730s. It became very popular in the British lsles, and was responsible for the trend taward large regional breweries
with "lied" pubs. With the advent of pale afe the popularity of dark beers decreased, apart from Ireland where the breweries of Guinness, Murphy's and Beamishi grew in size with
international interest in Irish (or dry) stout.

"Nourishing” and sweet “inlik’ stouts became popular in Great Britain in the years following the Second World War, though their popularity declined towards the end of the 20th
century, apart from pockets of local interest such as in. Glasgow with Sweetheat Stout.

With Béier writers such as Michael Jackson writing about stouts and porters in the 1970s, there has been a moderate interest in the global specialty beer market.

Originally, the adjective $fout meant “proud” or "brave”, but later, afler the 14th century, it took on the connotation of "strong”. The first known use of the word stoat for gt was in a

document dated 1677 found ih the Egerton Manuscript.[“I the sense being that a stout BesF was a strong haet. The expression stout porter was applied during the 18th century to
i strong versions of porter, and was used by Guinness ‘of Ireland in 1820 ~ although Gumngss had been brewing porlers since about 1780, having originally been an ale brewer from its
i foundation in 1758. Sitout still meant only "strong" and it could be related to any kind of 5&8F, as long as it was strong: in the UK it was possible to find “stout pale ale”, for example
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Later, stout was eventually to be assaciated only with potter, becoming a synonym of dark beer. During the last part of the 1Sth century, stout porter bigdF ganed the reputation of
being a healthful, strengthening drink, so that it was used by athletes and nursing mothers, while doctors often recommended it to help recuvery‘m]

Because of the huge popularity of porters, brewers made them in a variety of strengths. The beers with higher gravities were called "Stout Porters”. There is still division and debate on
whether stouis should be a separate style from porter. Usually the only declding factor is strength. [}

Types of stout

[edit]

Stouts have a number of variations.
Dry or Irish stout [edit]

Irish stoat or dry stout (in Irish, Jeann dubh, "black base") is very dark or rich in colour and it often has a "toast” or coffee-like tasta. The
most famous example is Guinness followed by Murphy's and Beamish. There are also a number of smaller craft breweries producing stout.
Tho alooholic contont and "dry" flavour of o dry or Irich stakit aro both charactericod as light, although it varics from country to country.

Imperial stout {edit]

Imparial stout, also known as "Russian imperial §gUt" or “imperial Russian staut,” is a strong dark BBer or staut in the style that was

brewed in the 18th century by Thrale's brewery in London, England for expor to the court of Cathenne Il of Russia.® In 1781 the brewery
changed hands and the hegr became known as Barclay Perkins Imperial Brown $taat. When the brewery was laken over by Courage the

o

EBE was renamed Courage Imperial Russian $fatit!® it has o high alechal content - nine or ten percent abv is common.

A pirt of Guinness gtoat.

Porter [edt]
Main article: Poiter (beer)

While there is a great deal of disagreement in the brewing world on this subject, at one time, porter was considered an altemative name for stotit. It was originally used in the 18th
century. Historically, there are no differences between staiit and porter, though there has been a tendency for breweries to differentiate the strengths of their dark beers with the words
“extra”, "double” and “stomt". The term Sfout was initially used to indicate a stranger parter than other parters issued by an individual brewery. Though not consistent, this is the usage
that was most commonly employed.[

Baltic porter [edit]

Aversion of porter which is brewed in Denmark, Finland, Estonia, Latvia, Lithuania, Poland, Russia and Sweden It has & higher alcohal content than ordinary porters nm Export ales
(e00 "Russian impaerial etbat" above) introduced from Britain in the 18th century were influenced by ragional styles when they bagan to bs produced locally. While it was once a top.

fermenting BB&#, it is now mostly brewed as a lager-style bottom-fermenting K&8# in Slavic and Battic breweries 11
Milk stout {edit]

Milk stout (also called sweet stout or cream Stol) is a st containing lictuse, a sugar derived from tiflk. Because lactose is unfermentable by bagk yeast, it adds sweetness,
body, and calories to the finistied hee. Milk 8{duf was claimed to be nutritious, and was given 1o nursing mothers '3 along with other stouts, such as Guinness '3 The classic
surviving example of ehilk §66i is Mackeson's ') for which the original brewers claimed that "each pint contains the energising carbohydrates of 10 ounces of pure dairy mitk". n the
paried just after the Second World War when rationing was in place, the British government requirad brewers to remave the word "milk” from labels and adverts, and any imagery
associated with mitk {15!

Oatmeal stolit [edit)

Oatmaal taut is a sfout with a proportion of oats, normally a maximum of 30%, added during the brewing process. Even though a larger proportion
of oats in B#EY can lead to a bitter or astringent taste 1151 during the medieval period in Europe, oats were a common ingredient in ale 1'7] and

prapartinns up tn 3R% wers standard Howaver, daspite snme araas nf Firnpa, such as Narway, still clinging ta tha nise af nats in hrewing tntil the
sarly part of the 20th century, the practice had largely died out by the 16th centuty, 50 much so that in 1513 Tudor sailors refused to drink oat Bééi
offlered to them because of the bitter flavour. 81191

There-was a revival of interest in using oats during the end of the 19th century, when {suppbsedly) restorative, nourishing and invalid beers, such as
the later milk &tut. were nonular. because of the association of niriidoe with health 2% Mactav of Alloa oroduced an Original Oatmalt Staiit in
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the tater milk stout; were popular, because of the association ot pomdge with health **~ Maclay of Alloa produced an Unginal Oatmalt Stait in
1895 which used 70% "oatmalt”; and a 63/ Oatmeal §toiit in 1909, which used 30% "flaked (poridge) oats".12'!

In the 20th century many oatmeal stouts containad only a minimal amount of oats, For example, in 1936 Barclay Perkins Oatmeal $tout used only
0.5% vats 1?2 As thie oatmeal stukii was parti-gyled with their porter and standard stoit, these two also contained the same proportion of oats. The
name seems to have been a marketing device mors than anything else In the 1920s and 1920s Whitbread's London Stbut and Oatmeal Stout weie
identical, just packaged differently. The amount of oats Whitbread used was minimal, again just around 0 5% With such a small quantity of pats
used, it could have had little impact on the flavour or texture of these beers.

Many breweries wers still brewing oatmeal stouts in the 1950, for example Brickwoods in Partsmouth, Matthew Brown in Blackburn and Ushers in The original modern oatmeal &t

Trowbridge 24 When Michas! Jacksen mentianed the defunct Eldrige Mope "Oat Malt Stout’ in his 1077 book The World Guide to Beditr, oatmeal etout
staut was no longer being made anywhere, but Charles Finkel, founder of Merchant du Vin, was curious enough to commission Samue! Smith to

{ produce a version %% Samuel Smith's Oatmeal Stout then became the template for other breweries' versions.

One of the first to follow Samuel Smith was the Broughton brewery in the Scottish Borders with their Scottish Oatmeal Stout 2% o 4 20% Haar they have made since 1979 with
roasted barley and pinhead oats. Young's Brewery of London were not long after with their 5.2% Oatmeal $tdid. a Biir that is mainly made for the North American market. One of the
; most notable of the US versioris is the Anderson Valley Brewing Company's Bamey Flats Ostmeal $tout, a bottle conditioned Stout of 5.7% strength that has won several awards. /271
In Canada, McAuslan Brewing's St. Ambreise Oatmeal §toiit has also attracted attention and a significant award 1261
{ Oatmeal stouts are now made in several countries, including Australia, with Redoak of Sydney producing a 5% Oatmeal $totié*™! and WinterCoat of Denmark brewing a 5.9%
Oatmeal Stout using roasted barley and chocalate malt (207
Oatmeal stouts usually do not specifically taste of oats. The smoothness of oatmeal stouts comes from the high content of proteins, lipids (includes fats and waxes), and gums
imparted by the use of pats. The gums increase the viscosity and body adding to the sense of smoothness 31

Chocolate stout [adit]

"Chocolate stout” is a name brewers sometimes give to certain stouts having a noticeable dark chocolate flavour through the use of datker, more aromatic malt; particularly chocolate
malt —— a malt that has been roasted or kilned until it acquires a chocolate colour: Sometimes, as with Muskoka Brewery’s Double Chocolate Cranberry $tau, Youny's Double
Chocolate $tiid, and Rogue Brewery's Chacolate §faut, the bears are also brewsd with & small amount of actual chocolate B33

Coffee stolit fadst]

Dark roastad malts, such as black patent malt (the darkest roast), can lend a biitsr coffee flavour to dark hd&¥. Some brewers like to emphasize the coffes flavour and add ground
coffee. Brewsrs will ofien give these beers names such as "Guatemalan Coffes Siout", "Espresso $taiit’, "Breakfast Coffee Stout", "Stir Stick Stou", etc

The ABY of these coffee flavoured stouts will vary from under 4% to over 8%. Most examples will be dry and bitter, though others add milk sugar to create a sweet stout which may
then be given a hame such as "Coffee & Cream Sibiit" or just "Coffee Cream STGUE". Other flavours such as mint of chocolate may also be added in various combinations.

Qyster stout [edit]

Cysters have had a long association with staif. When stouts were emerging in the 18th century, oysters were a commonplace food often served in

i public houseo and tavernc. Bonjamin Dicradli ic caidl® W4em7 44 pavg enjeyed a moal of oystors and Guinnoss in the 19th contury, though by the 20th
century oyster beds were in decline, and stuiit had given way to pale ale.

The first known use of oysters as part of the brewing pracess of staut was in 1929 in New Zsaland, followed by the Hammerton Brewery in London, UK,
in 1938,/ Several British brewers used oysters in stouts during the "nourishing stedt” and “milk &aut" period just after the Second World War
{ Modemn oyster stouts may be made with a handful of oysters in the barrel. Hence the claim of one Dublin establishment the Porterhnuse Brewery thet

i ‘their award winning Oyster §t6iit was nat suitable for vegetarians. 5! Others, such as Marston's Oyster Stout, just use the name with the implication
¢ that the BB8E would be suitable far drinking with oysters.
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